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Copyright Infringement of Copycat Photographs of
Natural Objects

Junu Park*

The topic of this article is the copyright infringement of copycat
photographs of natural objects. The recent court case of a copycat photograph
of ‘Solseom’ cast a big issue to the whole society as well as copyright one,
which has let ordinary citizens have a chance to think about copyright in
photographs. Some argue that natural objects should not be owned by one
photographer. Some argue that the original photographer has spent great time
and effort to create the photograph.

However, copyright infringement cannot be determined until substantial
similarity is admitted. Therefore, this article examines the substantial similarity
between the original photograph and copycat photograph. As Korean court has
no experience of such a case, this article introduces a U.S. case with very
similar facts, Sahuc v. Tucker.

Korea Supreme Court has shown basically the same criteria and rationale
on the determination of creativity and substantial similarity of photographs.
First, copyright protects only expressions, not ideas, so that factual
photographs cannot be copyrightable. Second, when determining substantial
similarity, the court should compare only creative parts of the two
photographs.

Applying the criteria of the two courts to ‘Solseom case,” this article
concludes that there is no substantial similarity between the two photographs.
The common parts and basic structure in both photographs, i.e., silhouetted
Solseom, show no copyrightable creativity. On the other hand, other creative

parts are not similar.
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